CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Legis. Prog., H-855 November 9, 2011

Memorandum 2011-32

2011 Legislative Program (Status Report)

The attached table summarizes the status of the Commission’s 2011 legislative
program. The staff will supplement that information orally, if necessary, at the
August meeting.

As can be seen, the 2011 legislative program was successful. All of the
Commission-recommended bills have been enacted, except for AB 805 and
AB 806 (Torres) (which are proceeding as two-year bills, as planned).

The remainder of this memorandum discusses possible amendments to
AB 805 and AB 806, which were introduced to implement the Commission’s
recommendation to recodify the Davis-Stirling Common Interest Development
Act. See Statutory Clarification and Simplification of CID Law (Feb. 2011).

Unless otherwise indicated, statutory references in this memorandum are to
the Civil Code.

BILL COORDINATION AMENDMENTS

As planned, AB 805 (Torres) and AB 806 (Torres) are proceeding as two-year
bills. They have both been approved by the Assembly and will be considered by
the Senate in 2012.

In 2011, a number of bills were enacted that made changes to provisions
contained within the two bills. See AB 657 (Gordon); AB 771 (Butler); AB 887
(Atkins); AB 1298 (Blumenfield); SB 53 (Calderon); SB 150 (Correa); SB 209
(Corbett); SB 563 (Committee on Transportation and Housing).

A draft of the necessary amendments, with changes shown in strikeout and
underscore, is attached to this memorandum.

For the most part, the draft simply adopts the new language of the 2011 bills
verbatim. However, there are a few points of divergence, which are noted below
(and in notes following the sections in the attached draft).

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
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Conformity with Improvements Made in AB 805

Assembly Bill 805 makes the following minor improvements to existing law:

e Commonly used terms are defined and used consistently.
* Document delivery rules are standardized.

* Some references to a “majority” of directors are replaced with
references to a number of directors sufficient to constitute a
quorum (to more reliably reflect the number required to take
official action as a body).

Some of the provisions in the attached draft include changes necessary to
implement those improvements in the affected provisions. These changes are
indicated in notes following those provisions.

Reference Error Corrected

Assembly Bill 771 added Section 1368.2, which sets out a form to be used to
disclose costs charged by an association when providing documents pursuant to
Section 1368. In the attached draft amendments, that provision would be
continued in proposed Section 4528.

One element of the form refers to the existing requirement that the association
provide copies of board meeting minutes. However, the form mistakenly cites
Section 1368(a)(9) as the source of that requirement. It should have cited Section
1368(a)(10). The attached draft corrects that error.

Restatement for Clarity

There is one provision that the staff believes should be restated, to make it
easier to understand. As amended by SB 563, Section 1363.05(f) now reads as
follows:

Unless the bylaws provide for a longer period of notice,
members shall be given notice of the time and place of a meeting as
defined in subdivision (k), except for an emergency meeting or a
meeting that will be held solely in executive session, at least four
days prior to the meeting. Except for an emergency meeting,
members shall be given notice of the time and place of a meeting
that will be held solely in executive session at least two days prior
to the meeting. Notice shall be given by posting the notice in a
prominent place or places within the common area and by mail to
any owner who had requested notification of board meetings by
mail, at the address requested by the owner. Notice may also be
given by mail, by delivery of the notice to each unit in the
development, by newsletter or similar means of communication, or,



with the consent of the member, by electronic means. The notice
shall contain the agenda for the meeting.

The staff believes that the various conditions and cases provided in that
subdivision could be stated more clearly, without making any substantive
change. In the attached draft, that provision would be restated as follows:

4920. (a) Except as provided in subdivision (b), the association
shall give notice of the time and place of a board meeting at least
four days before the meeting.

(b) (1) If a board meeting is an emergency meeting held
pursuant to Section 4923, the association is not required to give
notice of the time and place of the meeting.

(2) If a non-emergency board meeting is held solely in executive
session, the association shall give notice of the time and place of the
meeting at least two days prior to the meeting.

(3) If the association’s governing documents require a longer
period of notice than is required by this section, the association
shall comply with the rule stated in its governing documents.

(c) Notice of a board meeting shall be given by general delivery
pursuant to Section 4045.

(d) Notice of a board meeting shall contain the agenda for the
meeting.

The staff will consult with legislative staff to determine if that restatement is

acceptable. If there is no objection to the change, the staff recommends that it
be made.

Conclusion

The staff recommends that the Commission approve the amendments and
Comment revisions set out in the attached draft.

Because we have not yet published a final version of our recommendation on
Statutory Clarification and Simplification of CID Law, any amendments or Comment
revisions approved by the Commission can be incorporated directly into the final
version of the recommendation. It will not be necessary to publish a

supplemental report to memorialize those revisions.

STAFF-RECOMMENDED AMENDMENTS

The staff has identified a number of minor amendments that should probably
be made to AB 805 (and the Commission’s recommendation). Those possible

amendments are discussed below.



Application of Proposed Law

In Memorandum 2011-30, on pages 31 and 32, the staff discussed concerns
about the meaning and effect of proposed Section 6505, which would govern the
retroactive application of the proposed law on Commercial and Industrial CIDs.
The Commission approved the following clarifying revisions:

6505. Nothing in the act that added this part shall be construed
to invalidate a document prepared or action taken before January 1,
2014, if the document or action was proper under the law
governing common interest developments at the time that the
document was prepared or the action was taken. For the purposes
of this section, “document” does not include a governing
document.

Comment. Section 6505 is new. It makes clear that any changes
to former law made by enactment of this act shall not be construed
to retroactively invalidate documents prepared or actions taken
prior to the operative date of the act.

The term “documents” is used to describe notices, forms, and
other procedural or transactional instruments. It is not meant to
include the governing documents of the association. Governing
documents must conform to the law. See Section 6600.

See Minutes (Aug. 2011), p. 4.

Assembly Bill 805 contains a parallel provision, which presents exactly the
same interpretive concern discussed in Memorandum 2011-30. For the reasons
discussed in that memorandum, the staff recommends the following revisions
to proposed Section 4010:

4010. Nothing in the act that added this part shall be construed
to invalidate a document prepared or action taken before January 1,
2014, if the document or action was proper under the law
governing common interest developments at the time that the
document was prepared or the action was taken. For the purposes
of this section, “document” does not include a governing
document.

Comment. Section 4010 is new. It makes clear that any changes
to former law made by enactment of this act shall not be construed
to retroactively invalidate documents prepared or actions taken
prior to the operative date of the act.

The term “documents” is used to describe notices, forms, and
other procedural or transactional instruments. It is not meant to
include the governing documents of the association. Governing
documents must conform to the law. See Section 4205.




Scope of Notice Provision

Proposed Section 5305 governs the distribution of a review of an association’s
annual financial statement:

5305. Unless the governing documents impose more stringent
standards, a review of the financial statement of the association
shall be prepared in accordance with generally accepted accounting
principles by a licensee of the California Board of Accountancy for
any fiscal year in which the gross income to the association exceeds
seventy-five thousand dollars ($75,000). A copy of the review of the
financial statement shall be distributed within 120 days after the
close of each fiscal year, by individual delivery pursuant to Section
4040.

That provision specifies the manner in which the document is to be
distributed, but does not specify the recipients. That omission could create
problems. The staff recommends that the gap be filled by amending proposed
Section 5305 as follows:

5305. Unless the governing documents impose more stringent
standards, a review of the financial statement of the association
shall be prepared in accordance with generally accepted accounting
principles by a licensee of the California Board of Accountancy for
any fiscal year in which the gross income to the association exceeds
seventy-five thousand dollars ($75,000). A copy of the review of the
financial statement shall be distributed to the members within 120
days after the close of each fiscal year, by individual delivery
pursuant to Section 4040.

Technical Drafting Problems

There are a small number of technical drafting problems that should probably
be addressed while AB 805 is being amended:

* In AB 805, proposed Section 5375 is misnumbered as Section 5370.
That error should be corrected.

e Consistent with the general practice in AB 805, the phrase “board
of directors” should be replaced with the defined term “board” in
proposed Section 5570(a)(3).

e Consistent with the general practice in AB 805, the phrase “pro
forma operating budget” should be replaced with the defined term
“annual budget report” in proposed Section 5570(b)(3).

e An erroneous reference to “this article” should be replaced with
“Section 5300” in proposed Section 5570(b)(3).

The staff recommends that those corrections be made.



OTHER POSSIBLE AMENDMENT

The staff has received an email from attorney Duncan McPherson, who
recently made a presentation on AB 805 at a conference attended by over 300 CID
homeowners, board members, attorneys, managers, and other interested
persons. Mr. McPherson related three concerns that were raised by conference
participants. The first involves a change that AB 805 would make to existing law.
It is discussed below.

The other two involve problems with existing law, which would not be
created by AB 805. The Commission is not in a position to address these issues in
connection with AB 805. The staff has noted the issues for possible future study.

Governing Document Hierarchy

Proposed Section 4205 was included in the proposed law to establish a clear
hierarchy of authority between the law and the most common types of CID

governing documents, thus:

4205. (a) The governing documents may not include a provision
that is inconsistent with the law. To the extent of any inconsistency
between the governing documents and the law, the law controls.

(b) The articles of incorporation may not include a provision
that is inconsistent with the declaration. To the extent of any
inconsistency between the articles of incorporation and the
declaration, the declaration controls.

(c) The bylaws may not include a provision that is inconsistent
with the declaration or the articles of incorporation. To the extent of
any inconsistency between the bylaws and the articles of
incorporation or declaration, the articles of incorporation or
declaration control.

(d) The operating rules may not include a provision that is
inconsistent with the declaration, articles of incorporation, or
bylaws. To the extent of any inconsistency between the operating
rules and the bylaws, articles of incorporation, or declaration, the
bylaws, articles of incorporation, or declaration control.

According to Mr. McPherson, a number of people at the conference were
concerned about whether that language would impose an affirmative duty to
purge superseded language from existing documents. This is particularly a
concern where document amendment is difficult and expensive (as it can be).

The Commission has discussed this question before. See Memorandum 2011-
30, pp. 25-26. As explained there, it was the staff’s view that the language would
make clear that associations should not add contradictory language to its



governing documents and, to the extent practicable, should remove such
language.

However, the staff does not believe that the Commission ever intended to
create an enforceable legal duty to amend a governing document that contains
language contradicting a superior document. To the extent that the provision is
being read as imposing such a duty, it could create unnecessary problems.

This issue could be addressed quite simply, by deleting the first sentence of
each subdivision, thus:

4205. (a) Fhe-governingdocuments-maynot-includea-provision
thatis-ineonsistent-with-the law- To the extent of any inconsistency

between the governing documents and the law, the law controls.

(b) Fhe-articles—ofincorporation—may net-includea—provision
that—is—ineconsistent—with—thedeclaration- To the extent of any
inconsistency between the articles of incorporation and the
declaration, the declaration controls.

(9
- To the extent of
any inconsistency between the bylaws and the articles of
incorporation or declaration, the articles of incorporation or
declaration control.

(d). . . . . . . . . . .
- To the extent of any inconsistency between the operating

rules and the bylaws, articles of incorporation, or declaration, the
bylaws, articles of incorporation, or declaration control.

That would preserve the main purpose of the provision, while eliminating any
inference that the section imposes a mandatory duty to delete superseded
language. Should such a change be made?

If the Commission makes this change, it should make a parallel change in
the separate recommendation on commercial and industrial CIDs.

Respectfully submitted,

Brian Hebert
Executive Director



Status of 2011 Commission Legislative Program

As of November 8, 2011

AB805 @ AB806 | AB 1402 SB190 A SB284 | SB 647
Introduced | 2/17/11 2/17/11 3/2/11 2/8/11 2/14/11 2/18/11
Last Amended 3/30/11 3/16/01 3/29/11 6/16/11
: Policy Committee 4/6/11 4/6/11 4/12/11 3/29/11 3/29/11 5/3/11
First | . ond Committee | 4/26/11 | 4/26/11 — — — —
House P dH
asse ouse 5/2/11 5/2/11 4/28/11 4/7/11 4/7/11 5/27/11
Policy Committee 2-Year Bill | 2-Year Bill| 6/7/11 6/14/11 6/14/11 6/21/11
Second .
Second Committee — — — 8/17/11
House dH
Passe ouse 8/18/11 6/20/11 6/20/11 8/25/11
Concurrence 8/22/11 9/6/11
Rocaciod 8/26/11 6/22/11 6/22/11
Governor
Approved 9/7/11 6/29/11 6/29/11 9/21/11
Secretary Date 9/7/11 7M1/11 7M1/11 9/21/11
of State Chapter # 285 44 46 308
Bill List:  AB 805 (Torres): Statutory Clarification and Simplification of CID Law KEY

AB 806 (Torres): Statutory Clarification and Simplification of CID Law (Conforming Revisions)

AB 1402 (Committee on Public Safety): Deadly Weapons: Clean-Up Legislation

SB 190 (Lowenthal): Mechanics Lien Law: Clean-Up Legislation
SB 284 (Harman): Marketable Record Title: Notice of Option

SB 647 (Committee on Judiciary): Obsolete Cross-References to former Code Civ. Proc. § 116.780(d)

Italics:  Future or speculative
“—": Not applicable
*: Double referral, not fiscal

[date] : Deadline
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STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

ASSEMBLY BILL 805 (TORRES) BILL COORDINATION AMENDMENTS

1= Staff Note. This document sets out draft amendments to implement 2011 legislation affecting
provisions contained within AB 805 (Torres). Where necessary, revised Comment language
is also set out.

Civ. Code § 4090 (amended) (implementing amendment of Civ. Code § 1363.05(k)(2) by SB
563). “Board meeting” defined
4090. “Board meeting” means any either of the following:
(a) A congregation at the same time and place, of a sufficient number of
directors to estabhsh a quorum of the board, to hear dlscuss or dehberate upon
any item 6 : :

mafyub%darseussed—m—%eeaml%sess}en— f busmess that is W1th1n the authonty of
the board. For the purposes of this subdivision, “item of business” means any

action within the authority of the board. except those actions that the board has
validly delegated to any other person or persons., managing agent. officer of the

association, or committee of the board comprising less than a quorum of the board.
(b) A teleconference in which a sufficient number of directors to establish a
quorum of the board. in different locations, are connected by electronic means,
through audio or video or both. A teleconference meeting shall be conducted in a
manner that protects the rights of members of the association and otherwise
complies with the requirements of this title. Except for a meeting that will be held
solely in executive session, the notice of the teleconference meeting shall identify
at least one physical location so that members of the association may attend and at
least one member of the board of directors shall be present at that location.
Participation by directors in a teleconference meeting constitutes presence at that
meeting as long as all directors participating in the meeting are able to hear one
another and members of the association speaking on matters before the board.
Comment. Section 4090 continues former Section 1363.056)(k)(2) without change, except as

indicated below.
The following substantive change is made:

. The number of directors required to establish a board meeting is changed from a
majority of the members to a number constituting a quorum.

The following nonsubstantive changes are made:

. The word “meeting” is replaced with “board meeting,” to distinguish between a board
meeting and a member meeting. See Section 4090 (“board meeting”).
. The words “board member” are replaced with “director.” See Section 4140

(“director”).
See also Section 4085 (“board”).
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STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

1= Staff Note. This section replaces references to a “majority” of the board with references to a
sufficient number of directors to establish a quorum. In addition, the terms “board member”
and “member of the board of directors” have been replaced with the defined term “director.”

Civ. Code § 4202 (amended) (implementing amendment of 1373 by SB 150). Commercial
and industrial CIDs

4202. (a) The following provisions do not apply to a common interest
development that is limited to industrial or commercial uses by zoning or by a
declaration of covenants, conditions, and restrictions that has been recorded in the
official records of each county in which the common interest development is
located:

(1) Section 4275.

(2) Article 5 (commencing with Section 4340) of Chapter 3.

(3) Article 2 (commencing with Section 4525), and Article 3 (commencing with
Section 4575), of Chapter 4.

(4) Section 4600.

(5) Section 4740

(6) Section 4765.

) (7) Sections 5300, 5305, 5565, and 5810, and paragraph (7) of subdivision
(a) of Section 5310.

5 (8) Sections 5500 through 5560, inclusive.

8 (9) Subdivision (b) of Section 5600.

) (10) Subdivision (b) of Section 5605.

(b) The Legislature finds that the provisions listed in subdivision (a) are
appropriate to protect purchasers in residential common interest developments,
however, the provisions may not be necessary to protect purchasers in commercial
or industrial developments since the application of those provisions could result in
unnecessary burdens and costs for these types of developments.

Comment. Section 4202 continues former Section 1373 without change, except as indicated
below.
The following nonsubstantive changes are made:

. Former Section 1373(a)(3) is superfluous and is not continued.

. Cross-references are updated to reflect the new location of the referenced provisions.

. Subdivision (a)(4) is added to continue the substance of former Section
1363.07(a)(3)(F).

. Subdivision (a)(9) (10) refers only to Section 5605(b). It does not refer to the
emergency exception provisions of Section 5610, which were also part of former
Section 1366(b).

See also Sections 4100 (“common interest development”), 4135 (“declaration”).

Civ. Code § 4280 (amended) (implementing amendment of Civ. Code § 1363.5 by AB 657).
Articles of incorporation

4280. (a) The articles of incorporation of an association filed with the Secretary

of State en-erafterJanuvary 15,1995 shall include a statement, which shall be in

_2_
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STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

addition to the statement of purposes of the corporation, that does all of the
following:

(1) Identifies the corporation as an association formed to manage a common
interest development under the Davis-Stirling Common Interest Development Act.

(2) States the business or corporate office of the association, if any, and, if the
office is not on the site of the common interest development, states the nine-digit
ZIP-Codefront-street; front street and nearest cross street for the physical location
of the common interest development.

(3) States the name and address of the association’s managing agent, if any.

(b) The statement ef—prineipalbusiness—activity—contained—in—the—annual
statement filed by an incorporated association with the Secretary of State pursuant
to Section 4502 8210 of the Corporations Code shall also contain the-statement

speeified—n—subdivision—(a) a statement identifying the corporation as an
association formed to manage a common interest development association under
the Davis-Stirling Common Interest Development Act.

Comment. Section 4280 continues former Section 1363.5 without change, except as indicated
below.
The following nonsubstantive changes are made:

. A cross-reference to the definition of “managing agent” is not continued. See Section
4155 (“managing agent”).

. The words “common interest development association” are replaced with
“association.”

See also Corp. Code §§ 1502 (annualstatement); 7130-7135 (content of articles of

incorporation), 7810-7820 (amendment of articles of incorporation), 7150-7153 (content and

amendment of bylaws), 8210 (biennial filing).

See also Sections 4080 (“association”), 4100 (“common interest development”).

Civ. Code § 4525 (amended) (implementing amendment of Civ. Code § 1368(a) by AB 771).
Seller disclosure

4525. (a) The owner of a separate interest shall provide the following documents
to a prospective purchaser of the separate interest, as soon as practicable before the
transfer of title or the execution of a real property sales contract, as defined in
Section 2985:

(1) A copy of all governing documents. If the association is not incorporated,
this shall include a statement in writing from an authorized representative of the
association that the association is not incorporated.

(2) If there is a restriction in the governing documents limiting the occupancy,
residency, or use of a separate interest on the basis of age in a manner different
from that provided in Section 51.3, a statement that the restriction is only
enforceable to the extent permitted by Section 51.3 and a statement specifying the
applicable provisions of Section 51.3.

(3) A copy of the most recent documents distributed pursuant to Article 7
(commencing with Section 5300) of Chapter 6.
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STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

(4) A true statement in writing obtained from an authorized representative of the
association as to the amount of the association’ s current regular and special
assessments and fees, any assessments levied upon the owner’s interest in the
common interest development that are unpaid on the date of the statement, and any
monetary fines or penalties levied upon the owner’s interest and unpaid on the
date of the statement. The statement obtained from an authorized representative
shall also include true information on late charges, interest, and costs of collection
which, as of the date of the statement, are or may be made a lien upon the owner’s
interest in a common interest development pursuant to Article 2 (commencing
with Section 5650) of Chapter 8.

(5) A copy or a summary of any notice previously sent to the owner pursuant to
Section 5855 that sets forth any alleged violation of the governing documents that
remains unresolved at the time of the request. The notice shall not be deemed a
waiver of the association’s right to enforce the governing documents against the
owner or the prospective purchaser of the separate interest with respect to any
violation. This paragraph shall not be construed to require an association to inspect
an owner’s separate interest.

(6) A copy of the preliminary initial list of defects provided to each member
pursuant to Section 6000, unless the association and the builder subsequently enter
into a settlement agreement or otherwise resolve the matter and the association
complies with Section 6100. Disclosure of the preliminary initial list of defects
pursuant to this paragraph does not waive any privilege attached to the document.
The preliminary initial list of defects shall also include a statement that a final
determination as to whether the list of defects is accurate and complete has not
been made.

(7) A copy of the latest information provided for in Section 6100.

(8) Any change in the association’s current regular and special assessments and
fees which have been approved by the board, but have not become due and
payable as of the date disclosure is provided pursuant to this subdivision.

(9) If there is a provision in the governing documents that prohibits the rental or
leasing of any of the separate interests in the common interest development to a
renter, lessee, or tenant, a statement describing the prohibition and its
applicability.

(10) If requested by the prospective purchaser. a copy of the minutes of board

meetings, excluding meetings held in executive session., conducted over the
previous 12 months, that were approved by the board.

(b) This section does not apply to an owner that is subject to the requirements of
Section 11018.6 of the Business and Professions Code.

Comment. Section 4525 continues the substance of former Section 1368(a) without change,
except as indicated below.
The following nonsubstantive changes are made:

. Cross-references are updated to reflect the new location of the referenced provisions.
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STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

. The words “association’s board of directors” are replaced with “board.” See Section
4085 (“board”).

. A reference to a meeting of the board of directors is replaced with “board meeting.”
See Section 4090 (“board meeting”).

. Subdivision (a)(1) is revised to make clear that all governing documents must be
provided. See Section 4150 (“governing documents”).

. The words “member of the association” are replaced with “member.” See Section 4160
(“member”™).

See also Sections 4080 (“association”), 4100 (“common interest development”), 4185
(“separate interest”).

1= Staff Note. Subdivision (a)(10) has been revised to use the defined terms “board meeting”
and “board.”

Civ. Code § 4528 (added) (implementing addition of Civ. Code § 1368.2 by AB 771).
Disclosure document charges

4528. The form for billing disclosures required by Section 4525 shall be in
substantially the following form:

CHARGES FOR DOCUMENTS PROVIDED AS REQUIRED BY SECTION 4525*

Property Address
Owner of Property

Owner’s Mailing Address (If known or different from property address.)

Provider of the Section 4525 Items:

Print Name Position or Title Association or Agent

Date Form Completed

Check or Complete Applicable Column or Columns Below

Not Available
(N/A) or Not
Applicable
(N/App)

Document Civil Code Section Included

Articles of Incorporation or statement that not Section 4525(a)(1)



STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

incorporated
CC&Rs

Bylaws
Operating Rules

Age restrictions, if any

Annual budget report or summary, including

reserve study

Assessment and reserve funding disclosure
summary

Financial statement review

Assessment enforcement policy

Insurance summary

Regular assessment
Special assessment

Emergency assessment

Other unpaid obligations of seller

Approved changes to assessments

Settlement notice regarding common area
defects

Preliminary list of defects

Notice(s) of violation

Section 4525(a)(1)

Section 4525(a)(1)

Section 4525(a)(1)

Section 4525(a)(2)

Sections 5300 and
4525(a)(3)

Sections 5300 and
4525(a)(4)

Sections 5305 and
4525(a)(3)

Sections 5310 and
4525(a)(4)

Sections 5300 and
4525(a)(3)

Section 4525(a)(4)

Section 4525(a)(4)

Section 4525(a)(4)

Sections 5675 and
4525(a)(4)

Sections 5300 and
4525(a)(4), (8)

Sections 4525(a)(6), (7)

and 6100

Sections 4525(a)(6),
6000, and 6100

Sections 5855 and

4525(a)(5)
Required statement of fees Section 4525
Minutes of regular board meetings conducted Section 4525(a)(10)

over the previous 12 months, if requested
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STAFF DRAFT AMENDMENTS TO AB 805 & AB 806 (TORRES) * NOVEMBER 9, 2011

Total fees for these documents:

* The information provided by this form may not include all fees that may be
imposed before the close of escrow. Additional fees that are not related to the

requirements of Section 4525 may be charged separately.

Comment. Section 4528 continues former Section 1368.2 without change. except as indicated
below.

The following nonsubstantive changes are made:

. An erroneous reference to former Section 1368(a)(9) is corrected to refer to Section
4525(a)(10) (which continues former Section 1368(a)(10)).

. A reference to the “pro forma operating budget” is replaced with the defined term
“annual budget report.” See Section 4076 (“annual budget report™).

e A reference to a meeting of the board of directors is replaced with the defined term

“board meeting.” See Section 4090 (“board meeting”).

See also Section 4095 (“common area”).

1= Staff Note. The reference to the provision relating to board meeting minutes erroneously
refers to Section 1368(a)(9). It should refer to (a)(10). That reference has been corrected in
the draft amendments. In addition, the phrases “pro forma operating budget” and “meeting of
the board of directors” have been replaced with the defined terms “annual budget report” and
“board meeting,” respectively.

Civ. Code § 4530 (amended) (implementing amendment of Civ. Code § 1368(b) by AB 771).
Information to be provided by association
4530. (a) Upon written request, an association shall, within 10 days of the
mailing or delivery of the request, provide the owner of a separate interest with a
copy of the requested items specified in Section 4525.

(b) Theitemsrequiredtobemade-available pu

(1) Upon receipt of a written request, the association shall provide. on the form
described in Section 4528, a written or electronic estimate of the fees that will be
assessed for providing the requested documents. The documents required to be
made available pursuant to this section may be maintained in electronic form. and
may be posted on the association’s Internet Web site. Requesting parties shall
have the option of receiving the documents by electronic transmission if the
association maintains the documents in electronic form. The association may
collect a reasonable fee based upon the association’s actual cost for the
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procurement, preparation, reproduction, and delivery of the documents requested
pursuant to the provisions of this section.

(2) No additional fees may be charged by the association for the electronic
delivery of the documents requested.

(3) Fees for any documents required by this section shall be distinguished from
other fees. fines, or assessments billed as part of the transfer or sales transaction.
Delivery of the documents required by this section shall not be withheld for any
reason nor subject to any condition except the payment of the fee allowed pursuant
to paragraph (1).

(4) An association may contract with any person or entity to facilitate
compliance with the requirements of this subdivision on behalf of the association.

(5) The association shall also provide a recipient authorized by the owner of a
separate interest with a copy of the completed form specified in Section 4528 at
the time the required documents are delivered.

Heading of Article 1 of Chapter 4 of Part 5 (amended) (facilitating the addition of proposed
Civ. Code §§ 4740 and 4745)

Article 1. Use-of Separate-Interest Protected Uses

Civ. Code § 4740 (added) (implementing addition of Civ. Code § 1360.2 by SB 150). Rental
restrictions

4740. (a) An owner of a separate interest in a common interest development
shall not be subject to a provision in a governing document or an amendment to a
governing document that prohibits the rental or leasing of any of the separate
interests in that common interest development to a renter, lessee, or tenant unless
that governing document, or amendment thereto, was effective prior to the date the
owner acquired title to his or her separate interest.

(b) Notwithstanding the provisions of this section, an owner of a separate
interest in a common interest development may expressly consent to be subject to
a governing document or an amendment to a governing document that prohibits
the rental or leasing of any of the separate interests in the common interest
development to a renter, lessee, or tenant.

(c) For purposes of this section, the right to rent or lease the separate interest of
an owner shall not be deemed to have terminated if the transfer by the owner of all
or part of the separate interest meets at least one of the following conditions:

(1) Pursuant to Section 62 or 480.3 of the Revenue and Taxation Code, the
transfer is exempt, for purposes of reassessment by the county tax assessor.

(2) Pursuant to subdivision (b) of, solely with respect to probate transfers, or
subdivision (e), (f), or (g) of, Section 1102.2, the transfer is exempt from the
requirements to prepare and deliver a Real Estate Transfer Disclosure Statement,
as set forth in Section 1102.6.

(d) Prior to renting or leasing his or her separate interest as provided by this
section, an owner shall provide the association verification of the date the owner

_8—
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acquired title to the separate interest and the name and contact information of the
prospective tenant or the prospective tenant’s representative.

(e) Nothing in this section shall be deemed to revise, alter, or otherwise affect
the voting process by which a common interest development adopts or amends its
governing documents.

(f) This section shall apply only to a provision in a governing document or a
provision in an amendment to a governing document that becomes effective on or
after January 1, 2012.

Comment. Section 4740 continues former Section 1360.2 without change.
See also Sections 4100 (“common interest development”). 4150 (“governing document”), 4185

(“separate interest™).

Civ. Code § 4745 (added) (implementing addition of Civ. Code § 1353.9 by SB 209). Electric
vehicle charging station

4745. (a) Any covenant, restriction, or condition contained in any deed, contract,
security instrument, or other instrument affecting the transfer or sale of any
interest in a common interest development, and any provision of a governing
document, as defined in Section 4150, that effectively prohibits or restricts the
installation or use of an electric vehicle charging station is void and unenforceable.

(b)(1) This section does not apply to provisions that impose reasonable
restrictions on electric vehicle charging stations. However, it is the policy of the
state to promote, encourage, and remove obstacles to the use of electric vehicle
charging stations.

(2) For purposes of this section, “reasonable restrictions” are restrictions that do
not significantly increase the cost of the station or significantly decrease its
efficiency or specified performance.

(c) An electric vehicle charging station shall meet applicable health and safety
standards and requirements imposed by state and local permitting authorities.

(d) For purposes of this section, “electric vehicle charging station” means a
station that is designed in compliance with the California Building Standards Code
and delivers electricity from a source outside an electric vehicle into one or more
electric vehicles. An electric vehicle charging station may include several charge
points simultaneously connecting several electric vehicles to the station and any
related equipment needed to facilitate charging plug-in electric vehicles.

(e) If approval is required for the installation or use of an electric vehicle
charging station, the application for approval shall be processed and approved by
the association in the same manner as an application for approval of an
architectural modification to the property, and shall not be willfully avoided or
delayed. The approval or denial of an application shall be in writing. If an
application is not denied in writing within 60 days from the date of receipt of the
application, the application shall be deemed approved, unless that delay is the
result of a reasonable request for additional information.
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(f) If the electric vehicle charging station is to be placed in a common area or an
exclusive use common area, as designated in the common interest development’s
declaration, the following provisions apply:

(1) The homeowner first shall obtain approval from the common interest
development to install the electric vehicle charging station and the common
interest development shall approve the installation if the homeowner agrees in
writing to do all of the following:

(A) Comply with the common interest development’s architectural standards for
the installation of the station.

(B) Engage a licensed contractor to install the station.

(C) Within 14 days of approval, provide a certificate of insurance that names the
common interest development as an additional insured under the homeowner’s
insurance policy.

(D) Pay for the electricity usage associated with the station.

(2) The homeowner and each successive homeowner of the parking stall on
which or near where the electric vehicle charging station is placed shall be
responsible for all of the following:

(A) Costs for damage to the station, common areas, exclusive common areas, or
adjacent units resulting from the installation, maintenance, repair, removal, or
replacement of the station.

(B) Costs for the maintenance, removal, repair, and replacement of the electric
vehicle charging station until it has been removed from the common area or
exclusive use common area.

(C) The cost of electricity associated with the station.

(D) Disclosing to prospective buyers the existence of any electric vehicle
charging station and the related responsibilities of the homeowner.

(3) The homeowner and each successive homeowner, at all times, shall maintain
an umbrella liability coverage policy in the amount of one million dollars
($1,000,000) covering the obligations of the owner under paragraph (2), and shall
name the common interest development as an additional insured under the policy
with a right to notice of cancellation.

(g) An association that willfully violates this section shall be liable to the
applicant or other party for actual damages, and shall pay a civil penalty to the
applicant or other party in an amount not to exceed one thousand dollars ($1,000).

(h) In any action to enforce compliance with this section, the prevailing plaintiff
shall be awarded reasonable attorney’s fees.

(1) An association may create a new parking space where one did not previously
exist to facilitate the installation of an electric vehicle charging station.

Comment. Section 4745 continues former Section 1353.9 without change. except as indicated
below.

The following nonsubstantive change is made:

. A statutory cross-reference is updated to reflect the new location of the referenced
provision.

~ 10—
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See also Sections 4080 (“association”), 4095 (“‘common area”). 4100 (“common interest

development™). 4145 (“exclusive use common area”). 4150 (“governing document”).

Civ. Code § 4920 (amended) (implementing amendment of Civ. Code § 1363.05(f) by SB
563). Notice of board meeting
. .

4920. (a) Except as provided in subdivision (b), the association shall give notice

of the time and place of a board meeting at least four days before the meeting.

(b)(1) If a board meeting is an emergency meeting held pursuant to Section
4923, the association is not required to give notice of the time and place of the
meeting.

(2) If a non-emergency board meeting is held solely in executive session, the
association shall give notice of the time and place of the meeting at least two days
prior to the meeting.

(3) If the association’s governing documents require a longer period of notice
than is required by this section, the association shall comply with the rule stated in
its governing documents.

(c) Notice of a board meeting shall be given by general delivery pursuant to
Section 4045.

(d) Notice of a board meeting shall contain the agenda for the meeting.

Comment. Section 4920 eentinues restates former Section 1363.05(f) without change, except
as indicated below.

The following substantive ehanges-are change is made:

. Specific rules on delivery of notice are replaced with a functionally equivalent

requirement that notice be given by “general delivery,” pursuant to Section 4045.
. The word “bylaws” is replaced with “governing documents,” to broaden the scope of

the provision.
The following nonsubstantive changes are made:

. The word “meeting” is replaced with “board meeting.” See Section 4090 (‘“board
meeting”).
| ion.

. A reference is added to Section 4923, which continues the emergency meeting

provisions of former Section 1363.05(g).
See also Sections 4080 (“association”), 4150 (“governing documents”), 4160 (“member”).

—11 =
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=" Staff Notes. (1) Section 4920 has been restructured to make it easier to understand, without
changing its substantive effect. Consistent with the general approach in AB 805, specific
language relating to the manner of notice delivery has been replaced with a reference to the
equivalent provisions of Section 4045.

(2) SB 563 implemented one of the Commission’s substantive reform recommendations, by
deleting an exception for an association with a fixed meeting schedule. Consequently,
reference to that change should be deleted from the Comment. In addition, the preliminary
part to the Commission’s recommendation should be revised to delete reference to that
reform.

(3) The proposal to change “bylaw” to “governing document” is probably better
characterized as a substantive change. The Comment is revised to that effect.

Civ. Code § 4925 (amended) (implementing amendment of Civ. Code § 1363.05(b) by SB
563). Board meeting open

4925. (a) Any member may attend board meetings, except when the board
adjourns te to, or meets solely in executive session. As specified in subdivision (a)
of Section 4090, a member of the association shall be entitled to attend a
teleconference meeting or the portion of a teleconference meeting that is open to
members. and that meeting or portion of the meeting shall be audible to the
members in a location specified in the notice of the meeting.

(b) The board shall permit any member to speak at any meeting of the
association or the board, except for meetings of the board held in executive
session. A reasonable time limit for all members of the association to speak to the
board or before a meeting of the association shall be established by the board.

Civ. Code § 4930 (amended) (implementing addition of Civ. Code § 1363(j)-(k)(1) by SB
563). Limitation on meeting content

4930. (a) Except as described in subdivisions (b) to (e), inclusive, the board may
not discuss or take action on any item at a nonemergency meeting unless the item
was placed on the agenda included in the notice that was distributed pursuant to
subdivision (a) of Section 4920. This subdivision does not prohibit a member or
resident who is not a director from speaking on issues not on the agenda.

(b) Notwithstanding subdivision (a), a director, a managing agent or other agent
of the board, or a member of the staff of the board, may do any of the following:

(1) Briefly respond to statements made or questions posed by a person speaking
at a meeting as described in subdivision (b) of Section 4925.

(2) Ask a question for clarification, make a brief announcement, or make a brief
report on the person’s own activities, whether in response to questions posed by a
member or based upon the person’s own initiative.

(c) Notwithstanding subdivision (a), the board or a director, subject to rules or
procedures of the board, may do any of the following:

(1) Provide a reference to, or provide other resources for factual information to,
its managing agent or other agents or staff.

_12—
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(2) Request its managing agent or other agents or staff to report back to the
board at a subsequent meeting concerning any matter, or take action to direct its
managing agent or other agents or staff to place a matter of business on a future
agenda.

(3) Direct its managing agent or other agents or staff to perform administrative
tasks that are necessary to carry out this section.

(d) Notwithstanding subdivision (a), the board may take action on any item of
business not appearing on the agenda distributed pursuant to subdivision (a) of
Section 4920 under any of the following conditions:

(1) Upon a determination made by a majority of the board present at the meeting
that an emergency situation exists. An emergency situation exists if there are
circumstances that could not have been reasonably foreseen by the board, that
require immediate attention and possible action by the board, and that, of
necessity, make it impracticable to provide notice.

(2) Upon a determination made by the board by a vote of two-thirds of the
directors present at the meeting, or, if less than two-thirds of total membership of
the board is present at the meeting, by a unanimous vote of the directors present,
that there is a need to take immediate action and that the need for action came to
the attention of the board after the agenda was distributed pursuant to subdivision
(a) of Section 4920.

(3) The item appeared on an agenda that was distributed pursuant to subdivision
(a) of Section 4920 for a prior meeting of the board that occurred not more than 30
calendar days before the date that action is taken on the item and, at the prior
meeting, action on the item was continued to the meeting at which the action is
taken.

(e) Before discussing any item pursuant to subdivision (d), the board shall
openly identify the item to the members in attendance at the meeting.

(f) The board shall not take action on any item of business outside of a meeting.

(2)(1) Notwithstanding Section 7211 of the Corporations Code, the board shall
not conduct a meeting via a series of electronic transmissions. including. but not
limited to. electronic mail, except as specified in paragraph (2).

(2) Electronic transmissions may be used as a method of conducting an
emergency meeting if all directors, individually or collectively, consent in writing
to that action. and if the written consent or consents are filed with the minutes of
the board meeting. Written consent to conduct an emergency meeting may be
transmitted electronically.

(h) As used in this section, “item of business” means any action within the
authority of the board, except those actions that the board has validly delegated to
any other person or persons, managing agent, officer of the association, or
committee of the board comprising less than a quorum of the board.

Comment. Section 4930 continues former Section 1363.05(i)-(k)(1) without change, except as

indicated below.
The following substantive change is made:

_ 13-
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. Subdivision (h) is revised to refer to a quorum of the board, rather than a “majority” of

the board.
The following nonsubstantive changes are made:

. References to “posting” of notice are not continued. Section 4920 does not require that
notice be “posted.”

. The numbering of the paragraphs of the former provision is simplified.

. Statutory references are updated to reflect the new location of the referenced provision.

J In subdivision (b)(2), the words “his or her” are replaced with “the person’s.”

. Subdivision (d)(2) is revised to make clear that the “members” referenced in that
paragraph are members of the board.

. The words “board of directors” are replaced throughout with “board.” See Section 4085
(“board”).

. The words “board member” are replaced with “director” throughout. See Section 4140
(“director”).

J The word “member” is added to the second sentence of subdivision (a) to make clear

that the section applies to nonresident members. See Section 4160 (“member”).
See also Sections 4080 (“association”), 4155 (“managing agent”).

1= Staff Note. This section replaces a reference to a “majority” of the board with a reference to a
quorum. In addition, the defined terms “board” and “director” have been used in place of
“board of directors” and “member of the board,” respectively.

Civ. Code § 5000 (amended) (implementing amendment of Civ. Code § 1363(e) by SB 563).
Member meeting
5000. (a) Meetings of the membership of the association shall be conducted in
accordance with a recognized system of parliamentary procedure or any
parliamentary procedures the association may adopt.

attl o f o
¢e) (b) The board shall permit any member to speak at any meeting of the
membership of the association. A reasonable time limit for all members to speak at

a meeting of the association shall be established by the board.

Civ. Code § 5200 (amended) (implementing amendment of Civ. Code § 1365.2(a) by SB
563). Definitions

5200. For the purposes of this article, the following definitions shall apply:

(a) “Association records” means all of the following:

(1) Any financial document required to be provided to a member in Article 7
(commencing with Section 5300) or in Sections 5565 and 5810.

(2) Any financial document or statement required to be provided in Article 2
(commencing with Section 4525) of Chapter 4.

(3) Interim financial statements, periodic or as compiled, containing any of the
following:

_ 14—
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(A) Balance sheet.

(B) Income and expense statement.

(C) Budget comparison.

(D) General ledger. A “general ledger” is a report that shows all transactions that
occurred in an association account over a specified period of time.

The records described in this paragraph shall be prepared in accordance with an
accrual or modified accrual basis of accounting.

(4) Executed contracts not otherwise privileged under law.

(5) Written board approval of vendor or contractor proposals or invoices.

(6) State and federal tax returns.

(7) Reserve account balances and records of payments made from reserve
accounts.

(8) Agendas and minutes of meetings of the members, the board and any
committees appointed by the board pursuant to Section 7212 of the Corporations
Code; excluding, however, agendas;-minutes; minutes and other information from
executive sessions of the board as described in Article 2 (commencing with
S